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advantage that there is in enabling the executive and legislature 
to learn in advance of the constitutionality or unconstitutionality 
of pending legislation or executive action, and he meets with vigor 
the various objections which have been raised by judges and others 
to the practice. The chief of these objections is that a court 
should not be obliged to decide any point of law unless it has had 
the benefit of the argument of counsel, and unless every interested 
party has had an opportunity to be heard. It is argued that an 
advisory opinion may commit the court, perhaps not technically, 
but nevertheless practically, to an interpretation of the law which 
will adversely affect the private right of some individual who has 
not had the opportunity of defending his right before the court. In 
reply to these contentions, Professor Ellingwood suggests the employ- 
ment of amici curiae and quotes with approval the opinion of a 
North Carolina judge, (64 N. C. 785), to the effect that "the question 
is more easy of solution now, when it can be treated as a dry matter 
of constitutional law than it might be hereafter when complicated 
with collateral considerations." 

Thomas H. Reed. 

Justice and the Poor. By Reginald Heber Smith. Bulletin 
Number Thirteen of the Carnegie Foundation for the Advancement 
of Teaching, 1919, pp. xiv, 271. 

Every lawyer should procure a copy of this book and read it. In 
the foreword Mr. Elihu Root says : 

"New projects are continually suggested for improving the 
condition of the poor by the aid of government, and as to many of 
them there is a debatable question whether they come within the 
proper province of government and whether official interference 
will not in the long run do more harm than good to the beneficiaries 
and to the community. No one, however, doubts that it is the 
proper function of government to secure justice. In a broad sense 
that is the chief thing for which government is organized. Nor can 
anyone question that the highest obligation of government is to secure 
justice for those who, because they are poor and weak and friendless, 
find it hard to maintain their own rights. This book shows 
that we have not been performing that duty very satisfactorily, 

and that we ought to bestir ourselves to do better I think 

the true criticism which we should make upon our own conduct is 
that we have been so busy about our individual affairs that we have 
been slow to appreciate the changes of conditions which to so 
great an extent have put justice beyond the reach of the poor. But 
we cannot confine ourselves to that criticism much longer; it is time 
to set our own house in order. And as we do so we should recognize 
with gratitude the noble and unselfish men and women whom this 
book shows to have been devoting themselves to the task which most 
of us have been neglecting." 

Briefly, the report points out the reasons why the poor cannot 
get justice, the principal causes being the delay, court costs and 



364 CALIFORNIA LAW REVIEW 

fees, and the expense of counsel. Delay, costs and fees can be 
easily remedied. The expense of counsel is a more serious prob- 
lem. Partial solutions are suggested by the creation and extension 
of small claims courts, conciliation, arbitration, courts of domestic 
relations, and administrative tribunals. Many of these agencies 
have passed beyond the experimental stage in some of our large 
cities, for the problem is principally urban. The expense of 
counsel in criminal cases is best solved by the public defender. In 
small claims a court properly provided with the necessary clerical 
and messenger service can act as counsel for both sides. In larger 
matters requiring more extensive investigation the administrative 
tribunals, such as the Industrial Accident Commission, have not 
been able to do the work effectively for both sides. In fact, the 
more judicial in character the work of a tribunal, the less satisfac- 
tory it becomes to have the tribunal to act as attorney for one of the 
parties. To a certain extent, legal aid societies have stepped into 
the breach and provided counsel before the administrative tribunals 
on request, in addition to their ordinary functions of advising those 
unable to pay for advice as to their legal rights, enforcing those 
rights and adjusting other difficulties. The state would seem not 
to be performing its fundamental duty of securing justice when it 
leaves the enforcement to private organizations. Justice should be 
a matter of right, not of charity. 

Space does not permit a resume of the work of the legal aid 
societies as outlined in the Bulletin, nor of the importance of this 
work in Americanization and in the allaying of discontent. It might 
be added that while the Bulletin is devoted to justice and the poor, 
the rich are also interested in remedying the defects. Just one 
example: How many dead-beats thrive in the community at the 
expense of merchants because the costs of justice court procedure 
with the new trial on appeal are such as to make it impracticable 
to sue for small amounts? A. M. Kidd. 

Law and the Family. By Robert Grant, Judge of the Pro- 
bate Court, Boston. Charles Scribner's Sons, New York, 1919. 
pp. 264. 

The Reviewer is tempted to say no more than that he has read 
this book with unusual pleasure and interest and has been sensible, 
so to speak, of distinct accretions to the domain of his everyday 
legal thought, but to say so little would not help to make the book 
read as it ought to be. Judge Grant is a literary psychologist, 
among the best, as his novels, for example, "Unleavened Bread," 
have thoroughly proved. He is also a judge of insight, wisdom, 
and force — as the Reviewer has personally experienced. It is a 
happy thing to find a man combining these qualities, and articulate 
in generalizing upon the many problems that have come before 
him. It is true that he puts more questions than he answers, and 
that the keen brains, of the New Republic, for example, might find 
something Victorian in his liberalism, but the thought that he has 



